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In the Matter of the Arbitration between OPINION

INLAND STXZEL COMPANY
EAST CHICAGO, INDIANA
and
UVITED STHELYORKERS OF AMERICA
€¢.1.0., LOCAL 1Q10

and
AVARD
Grievance Involving

Article V, Section 5, Subsection 5
Grievance No. 16~-C-320

P g N

The Heering in this cose was held on November 6, 1951, et the offices of the
Inlend Steel Compeny, Indiana Harbor Works, Bast Chicago, Indisne, before Pearce
Daviz, serving 2s Sole Arbitrator.

The Union's presentation was mede by Mr. Thomas Herris, General Counsel, United
Sveelworkers of America, 2nd Mr., J. B. Jeneske, Internetionel Renresentative,
Uaited Steelworkers of Americe., They were assisted by the following:

The
of tne
R, B.
W, T.
T, ¥,
J. M.
H. C.
J. A.
J. 1.

Williem Meihoffer, President, Local 1010

Don Lutees, Chairmen, Grievance Committee -
James Stone, Member, Grievence Committee

Fred Gardner, Member, Grievence Committes

August Sladcik, Member, Grievance Committee

Compeny's presentetion wes made by Mr., W. F, Price, Attorney, with the aid
following Company represeantatives:

Hoover, Superintendent, Lebor Reletions

Heneey, Assistent to Superintendent, Labor Reletions \f?
Plimpton, Assistant Genersl Superintendent, Industriel Relations JTe~
Helme, Administrative Assistant, Industriel Relations gr~\\
Lieberum, Assistant to Superintendent, Letor Reletions »

Keckich, Lesistant Superintendent, Cold Strip
Herlihy, Assistent Suverintendent, Industrizl Engineering Department

"Me provicsions of the presently existing contract between the perties that are
yertinent to the issue to be determined are the following:

ARTICLE V WAGES

"Section 5. Incentive Plans, VWherever practicable, it will be the policy

of the Company to apply some form of incentive to the eernings of the

employees when their efforts coan resdily be meessured in reletion to the

overall productivity of the department or a subdivision thereof, or on

the vasis of individual or group performsnce. In this connection, the

Union recognizes that the Company shall have the right to instell in-

centive rates in addition to existing hourly rates wherever practicable

in the opinion of the Compsny. It is a2lso recognized that the Compeny ,
shall have the right to install new incentives to cover (a) new jobs, or ‘;1EFJ

{b) jobs which are presently covered by incentives but for which the in-
centive has been reduced so as to become ineppropriste under and by reason

/

of the provisions of the aforesaid Wage Rate Inequity Agreement,

In such cases, or in cases where 2n incentive plsn in effect hes become
inenpropriate by reason of new or chenged conditions resulting from mechani-
cal improvements mnde by the Compeny in the interest of improved methods

or products, or from chenges in equivpment, manufacturing processes or
methods, méterials processed, or quality or menufacturing stenderds, the
Company shall have the right to install new incentives, subject, however,

to the provisions of the aforesaid Wage Rete Inequity Agreement. Such new
ircentivas sh211 be established in 2ccordance with the following procedure:
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1. The Compeny will develop the proposed new incentive.

2. The proposal will be submitted to the grievence committeemen representing
the employees affected for the purpose of explaining the new incentive and
arriving at agreement as to ite installstion. The Company shall at such time
furnish such explanation with regard to the development and determination of
the new incentive 28 shzll ressonably be required in order to enable the
grievance committeemen to understand the method by which the new incentive was
develoved and determined, end shell efford to such grievance committeemen a
reasonable opportunity to be heard with regard to the proposed new incentive,

3. If agreement is not reached within thirty (30) working days after the
moeting at which such incentive is explained to the grievance committeemen, the
matter shall be reviewed in detail by an Internationsl Representative of the
Union and the Compeny for the purpose of arriving at mutual agreement as to the
irztallation of the incentive. Such meeting shall be held promptly upon the
request of either party.

4. Should agreement not be reeched, the proposed new incentive mey be instelled
by the Company at any time after fifteen (15) days efter the meeting between the
Compeny representative and the Internetionsl Representative of the Union, 2und if
the employees affected cleim thet such new incentive does not provide equitable
incentive earninge in reletion to other incentive earninge in the depertment

or like depertments involved, anda the Previous Job Requirements and the Previous
Incentive Xernings they mey a2t any time after thirty (30) deye but within one
hundred-eighty (180) days following such installation, file a grievance so
allzging. Such grievance shell be processed under the grievence procedure setl
forth in Article VIII of this sgreement and Section 9 of this Article. If the
grievance be submitted to arbitretion, the arbitrator shall decide the question
of ecuitable incentive earnings in relestion to the other incentive earnings in
the depsrtment or like department involved and the Previous Job Recuirements and
the rrevious Incentive Lernings and the decision of the arbitrator shall be
effective as of the date when the new incentive was put into effect.

5. Until such time as the new incentive is sgreed upon or, in the event a griev-
ence ie processed to erbitration, until an arbitrator's decision hes been
rendered, the overszge hourly esrnings of incumbente of the job as of the date the
new incentive is instelled shell not be less then the average hourly eernings
received by suvch incumbent under the incentive plan in effect during the three
(3) months immedictely preceding the installation of the new incentive.

Where sn incentive plen becomes inappropriate because of new or chenged condi-
tions resulting from mechenical improvements mede by the Compszny in the interest
of improved methods or products, or from chenges in equinment, manufacturing
processes or methods, meteriale processed, or quality or menufacturing standards,
end the Company does not develop & new incentive, the employee or employees
affected may procese a grisvance under the provisions of Article VIII of this
agreement and Section 9 of thie Article, requesting thet 2 new incentive be
installed nroviding, in the light of the new or choanged conditions, egquitsble
incentive earnings in relstion to other incentive errnings in the department or
like depertment involved, and the Previous Job Requirements and the Previous
Incentive lerninge.®

The Issue
The irsue to be determined by the Arbitrator is the following:

Under the ccllective bargeining agreement between the perties dated
May 7, 1947, @s amended, ie the Company required, where a new in-
centive is installed, to guarentee end pay currently each peyroll
period hourly earnings at least equal to the everege hourly earnings
under the prior incentive from the date the new incentive is installed
until the date asgreement is resched with respect to such incentive
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rate, or until the final incentive rete is estebliched by en arbitrator's
decision?

Factual Background

The arbitration involved in the present case grew out of a strike settlement
agreement of October 18, 1951. This agreement provides:

STRIX® SETTILMENT MENORAWDUM

"WHSREAS, the Compeny end the Union desire to settle the present strike

anl to restore industrial pesce, employment and suctained high produvction

o0s soon as pocesible and in the hope thet s spirit of mutual cooperation,

such as herein evidenced, will preveil &t 21l times in their joint relations;

YOV THEREFORE, it is agreed 25 follows:

L)
- @

ro

All employees shall return to work as required by the orderly resumpticn
of ocperations as determined by the Company.

When the employees return to work:
(a) T™he International Unlon assures Inlend that it will make every
effort to increase the rate of production on the No. 3 Pickle
Line, end will so state publicly.

(b) The pendinz grievences involving (1) the provriety of the No. 3
Pickle Line incentive rate, end (2) the meaning and application
of Article V, Section 5, Subssction 5, will be erbitrated
immedistely under and pursusnt to the current contract.

(c) The arbitrater as to Issue 1 shell be a recognized industrial
engineer to bde mutuslly egreed upon within one week from the
date hereof, ond in the event of failure to agree within that
time, Cyrus Ching, Jirector of the Federal Mediation ana Con~
ciliation Service, shall be requested to appoint a recognized
industrial engincer as arbitrator. The arbitrator so eppointed
shall be recguested to render a decision within two weeks from
the close of tie orbitration hearing. The arhbitration heering
on such issue shall begin at the offices of the Company at East
Chicago, Indiana, not later then Mondey, November 5, 1951,

(d) The arbitrsztor as to Issue 2 shell be a recognized industriel
engineer to be mutually agreed upon within one week from the
date hereof, and in the event of feilure to agree within thet
time, Cyrus Ching, Director of the Federal Mediation and Con-
ciliation Service, shall be requested to appoint a recognized
industrisl engineer as arbitratora The arbitrator so appointed
shall be requested to render a decision within two weeks from
the close of the arbitration hesring. The srbitration hearing
on such issue shall begin at the offices of the Compeny at East
Chicago, Indisns, not later than Tuesday, November 6, 1951,

(e) The vrevious average earnings on the No. 3 Pickle Line (rate
paid prior to September 12, 1951) sh2ll be meintsined from
September 12, 1951, to date of the arbitration decision as to
Isgsue 1 based on each payroll period,

There will be no further discipline ageinst employees for mertici-
pation in the strike. However, nothing herein shall be construed

to limit the right of the Company to impose discipline in the future
as provided in the current contract.

Nothing herein shall be construed to prejudice or support the
position of either party to the arbitration with resmect to the
aeaning end application of the contract as epplied to the grievances
involved.
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DATED at East Chicago, Indiana, October 18, 1951
INLAND STEEL COMPANY

By H. W. Johnson (signed)
H, W. Johneon, Vice President

UNITED STEEL“ORKERS OF AMERICA, CIO

By Josenh Germano (gigned)
Joseph Germeno, District Director

Joseph B. Jeneske (signed)
Joseph B. Jeneske, Internzticnal
Representative"

The grievance which gave riee to the dispute was filed on October 12, 1951,

t recad as follows:

*You have installed en incentive rate on #3 Pickling Unit which is paying
lsgs than the rate that was in effect prior to the installation of Rate No.
77-0232.

"You are in violation of Article V, Section 1 which says, 'All incentive
plans used in computing incentive esrnings (Including sll methods, bases end
graranieed minimums under ssid plens) in effect on November 30th, 1950, shall
remain in effect for the life of this agreement,!

PArticle V, Section 5 also states, 'Until such time as the new incentive

s agrzsd upon or, in the event & grievence is processed to arbitration, until
an arbitrator's decision hes been rendered, the average hourly esrnings of
iacumbtents of the job as of the date the new incentive is installed shall not
te less than the average hourly earnings received by such incumbent under the
incentive plan in effect during the three (3) months immediately preceding

the installetion of the new incentive.'!

YAggrieved recuest you may them the rate thet wes in effect prior to the in-
stzlletion of rate File No., 77-0232; also retroactively to September 12th,
1951, 2nd pay employees their average hourly eernings as has been the practice
in the past.”

By agreement the various steps in the grievence prior to esrbitration were
waived and the Company made one answer to the grievance. Thet answer reads as
follows:

"This grievence requests the Company to guarsntee previous total average
earnings ($2.79% per hour--Operator) to employees on the No. 3 Continuous
Pickle Line after the installation of Incentive Rate No., 77-~0232 on that line
on September 12, 1951, end that such gusrantee be applied eech two-week nay
period. Article V, Sections 1 snd 5 of the Collective Bargaining 4Lgreement
are cited in support of the above request.

"While Section 1 of Article V provides that 'guarsnteed minimums' under
incentive plens in effect on November 30, 1950, shall remein in effect (with
certain exceptions), it does not specify those minimums. Such minimums are
found in the Wage Rate Inequity Agreement of June 30, 1947, end Section 5 of
Lrticle V of the Collective Bargaining Agreement. The former agreement provides
that the Standard Base Rate Wage Scale shall be 2 gusranteed minimum for 21l
incentives except where a higher gusranteed minimum is elsewhere provided.

T 2sction 5 of Article V nrovides two edditional gusrentees. Sub-psragreph 4 of

Ssition 5 provides a guarantee thet the final rete determined under the griev-
ance procednre, after a test period, will be made retroactive to the date of
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installation of the new incentive., Sub-paragraph 5 of Section 5 provides

a further guarantee that during the veriod from the dste of installation

of the new incentive until the finel rete is egreed to or determined by

an arbitrator, the average hourly earnings of incumbents over the period
referred to shall not be less then their average hourly earnings under the
incentive plen in effect during the three monthe immedistely preceding the
instellation of the new incentive. In other words, sub-peregramhs 4 and 5 of
Section 5 provide that when a new incentive is installed, the emmnloyees will
%e paid currently (each payroll period) on the basis of the instelled new
incentive rate, and thet when the rate is agreed to by the employees or is
agreed to by fsilure to process a grievance within the time limits set forth
in tae grievence procedure or is esteblished by an srbitratoris decision, the
Company will et thut time pay the difference, if eny, between the eeraings
resulting from the finally determined incentive rate a2nd the former totel
averare earnings rate, averagea over the period from the inestallation of the
iucentive rate until sgreement or on arbitrator's decisien. The only cir-
cumsgtance under waich the Compeny would not so pay would be if the arbvitraler
would aecide thet the reason for reduced earnings resultcd from & slowdown

in violetion of the agreement end specificelly directed the Commeny not to
ray any rete difference which might exist.

"This interpretation is in rfccord with the lengusge of the Collective
Exrgairing Agreement and the pest practice under it since it was signed in
kay, 1947. Since that time numerous grievances of 2 similer nsture nave
erisen and in each instance the employees involved have been paid their cur-
r2nt earnings under the newly installed incentive rate each peyroll period,
regoardless of whether they were above or below their previous total average
cernings rete peid prior to the installation of the new incentive, Further-
mere, this issue here has been reised by prior grievance and settled contrary
to the claim of the instant grievence. Section L of Article VIII precludes
its further consideration.

*In light of the above fscts, the payment of esrnings under the new incentive
rate until Grievance 16-C~321 (challenging the provriety of that rate) is
determined conforms to the lengurge of the contract end the pest practices

of the perties under it. Accordingly, the request of this grievence is denied.®

The background of the dispute which gove rise to the strike and present arbi-
tration proceeding is approximetely the following:

In the eerly 1930's, Inlend Steel Compeny huilt three continuous pickling
lines in the Cold Strip Mill, nemely, the "A®, "3" and "C" lines. They overated
successfully for meny yeers. Gredually, the A", ¥B" :pd "C" lines wore out end
pursusnt to 2 progrem of modernizing amd enlerging the Cold Strip Mill, the Com-
vany plenned to replace all of the worn out units with three new units of modern
design to be knowvn as the #1, #2, and #3 Pickle Lines,

Because the space available in the cold strip pickling house was limited, it
wag decided to try an experiment to increase the speed of pickling 2nd et the same
time decrease the length of line required. For this purpose, a preheating fur-
nace was pleced just aherd of the first vickling tank on the #1 Line.

The #1 Line was built in the same building as the three old lines and equipped
with a prehecting furnace., This line went into operation in Novembver of 1948. Be-
cause this was not a conventionsl pickling line, and becsuse no such unit hed ever
been built with a oreheeting furnszce, no attempt was mede to instell an incentive
. T?*e,

Ti.e #2 Line wes built shortly afterward, but becouse the prehesting furnace
cn the #1 Line had not worked out well neither a furnace nor an incentive was in-
ctalled on the #2 Line.

In Octobex, 194° the average earnings of each occupetion on the "A", "B¥ and
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"C" Pickle Lines combined were determined 2nd the rates thus derived were used to
pey the crews assigned to #1 Line from the time that line went into operation in
November, 1948, to dete. They ere to be continued until a2 conventicnal pickling
line is developed. The same average earnings were also paid the crew on #2 Line
from the date that line started in January, 1949, until ebout a month ego when it
wvas shut down to be revammed into a conventional pickling line.

Because of the low tonnage being vroduced on the #1 #nd #2 Pickle Lines, it
became apparent thet it would be necessary to alter plene 2nd rather than build #3
Pickle Line in the present colad strip pickling building, it was built in what was
the old cold strip shivpping building in order to have sufficient space for the #3
Line ond to be able to céntinue the operstion of the "A" end "B" lines. This new
%£7..40" Centinuous Pickling Line is similar to other modern coil pickling lines tha*
have bezn built since the wer,

On Fetruery 19, 1951, the operators on the #3 Line were trensferred from the
31¢ Continunous Line "A" to work with the construction people on the new line in
orcer tn laarn the control board snd the mskeup of the eguivment.

on March 15, 1951, the #3 Pickle Line wes ready for operation. Two or three
dass prior %o March 15, 1951, the crews hed mede "dry runs'"--run strip through the
hot water hox in order to synchronize the entry end snd the delivery end of iths
line. Production esctually started on March 15, 1951. Since it wee recognized
thet some tire would be required to work the ®bugs" out of the line in order to
ge® 1t opereting properly, the crews were gusranteed their former average ezrnings
waer the incentive on the "A" Rickle Line until an incentive rate could dbe de-
velomed #nd installed. These average earnings were based on their performence
during their lzst S0 days on the "A" line incentive and covered the occupations
of Welder Operator, Shearmen, end Feeder.

Cn July 13, 1951, o meeting wes held with H. N. Schumecher, Suverintendent of
the {old Strip Levertment; E. G. Mullen, Industrial Zngineer; L. R, Barkley,
Divisicnal Supervisor of Lebor Relations, and James Stone, Grievance Committeeman,
sttending. At thic meeting a proposed incentive for the #¥3 Continuous Pickle Liur
was rresented. The grievance committeemen ststed thet he would talk to the em-
vloyees concerned end would notify the Compeny as to whether or not it would be
accepted by the Union,

Cn August 14, 1951, another meeting was sttended by H. N. Schumecher, Superin-
tendent; W. T. Hensey, Jr., Assistant to Superintendent of Labor Reletions; =. G.
Mallen, Industriel Engineer; J. Stone, Grievance Committeeman; and ten employee:
from the #3 Pickle Line, At this meeting the proposed incentive rate wag agsin
discussed in detail and rejected by the Union. At the conclugion of the meeting,
it was agreed that a letter be directéd to the Internationsl Representative re-
questing a meeting with him for the purmose of egreement to the installation of
the incentive.

A letter to thie effect wss sent and o meeting was held August 28, 1951, with
H. N. Schumecher, W. T, Hensey, Jr., E. Mullen, L. E. Davidson, Industrisl Engin-
eer, L. R. Berkley, J. B, Jeneske, Internstionel Representative, D, Iutes,
Grievance Committeemen, J. Stone e#nd eight crew members 2ttending. The Compeny
proposzl made at thie meeting was rejected by the Internstional Renresentative,
end the incentive rste vas installed, after expiration of contractual time re-
quirements, effective September 12, 1951, were discontinued.

During the period in which aversge esrnings were peid (February 19, 1951 to
September 12, 1951), and after the installetion of the incentive, the depertmental
supervision of the Comneny repeatedly requested the crews to step up proauction
because it was their belief the employees were restricting nroduction. On Septem-
wer 21, 1951, a letter was directed to 21l #3 Line crew members by the Company
dep:rtmental superintendent requesting them to incresse production end to adjust
T-ony grieveucee thev might have under the contractual procedure.
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On several occasions the crew members demanded thet their previous average
earnings be peid currently (each peyroll veriod). This demand wes denied by the
Company, and on October 11, 1951, a2t appreximately 12:30 A.M., the members of #3
Pickle Line crews walkesd off the job.;.Shortly theresfter the crews on the other
pickle lines (¥A", "B", =nd #1) left their jobs in sympathy with #3 Line employees.
By the second turn (8-4) the entire force of the Pickling Division had joined in a
voriz stoprage.

On Octnber 12, 1951, while the employees involved were out on strike, two
grisrances were filed, one, #16-C-320, involving the meaning and application of
Artizle V, Section 5, Subparagraph 5, and the other, #16-C-321, involving the
vrooriety of the rate under Article V, Section 5.

On Mondey, Octcber 15, 1951, picket lines were established at all entrences
tn the pizat, re-wultirg in 2 strike of the entire plant. The strike was settled
Cetcober 2.3, 1951,

Ugion Arguaeent

The Union msintains that Article V, Section 5, Subsection 5 of the contract was
clezrly intended to gurrentee thet psst average incentive earnings would be paid to
worikers, operating under new incentives, on and for eacia payroll wveriod in whica
cerningg uvader the now incentive system amounted to less than past everage eern-
inge. TFor those separate payroll periods in which new incentives eernings sur-
vasz-~d past average esrnings, however, the intent of Subsection 5 was to give to
the workers the higher current incentive returns. The Union believes the wording
employed in Sub-section 5 cleerly indicetes thet ite interpretation is correct.
Thnie subsection resds:

"Uantil such time as the new incentive is agreed upon or, in the event a

grievance is vprocessed to arbitration, until an srbitretor's decision hes

been rendered, the evsrege hourly esrnings of incumbents of the job as of

the dete the new incentive is installed shall not be less than the average

hourly earnings received by such incumbent under the incentive plen in

effect during the three (3) months immediately preceding the installation

of the new incentive®,.

In supporting its contentions the Union mckes the following points.

Where the term "average hourly earnings of incumbents of the job" is employed
in 3ubseetion 5, the normel and naturael interpretation of such term must be average
Jourly earnings sccording to each payroll period. "There is no other way with
which men are familiar. When the contract is otherwise silent on the point, it
hes alwsys been taken to mean by payroll veriod." As further evidence of this
interpretation, the Union cites the fact that the guarsnteed base rates provided
for in Article V, Section 1, heve always been epplied by compering such base rates
vith actual incentive earnings comnuted for payroll veriode."...That is, if during
eny payroll period the earnings under on incentive plan fall below the standard
base rate wage scele of the job class involved then they (the ingentive workers)
ere paid the guaranteed base rate per hour"., The practice with respect to sppli-
cation of these guarenteed base rates suoports the Union's ergument on application
of the gusrentee provided in Subsection 5.

The Union notes, too, thet Section 4 of Article V conteins a provision giving
s min‘mum daily wege gucrantee to workers on incentive plans where such earnings
are computed on a daily basis. "Apparently", saysthe Union, "it was felt neces-
sory to gpecify that in case of workers on 2n incentive nlen where the earnings
are comnuted on a daily basis that they should have a daily guaranteed base rate
ner hour". The clear implicetion from this fact is that other incentive workers
rust be paid, ana heve their guarantee based upon, esrnings on two-week peyroll
per‘nrds. Only o very smell number of employees in the plent sre peid on & daily
bezeie. Almcet all employees receive compensation for two-week payroll periods.
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For the foregoing reasons, it epvears that the perties, when they formulated
Subsection 5, must have intended that the employees should be paid their gusrantee
of pest average earningzs according to payroll periods. "It could never hsve
nccured to anyone, and certainly not the men, thet this aversge hourly earnings
wes to be on some besis other than thet on which the incentive pey is computed®.

The practicalities of the incentive system support the Union interpretetion of
Subsection 5 in a number of different respects.

In the first place, if the gusrantee of past esarnings were not paid on a payroll
hasis a very reel hardship to the workers could conceivedbly take place. If, for
exarple, the Company put in a very low incentive-~so low that the workers coula
meke virtually nothing on it--the workers might be forced into en emount of take
homes vay insufficient for their normel household obligetions, This situation
could ob*2in even though the Union migsht eventually win an arbitration decision
en 3 éispuated new incentive rate. "We would heve a period of nerhops six montas,
Piriaps a year, when the Unlon men were being paid very little, by definition
lJ:zs then their previous sverzge earnings, because the question doesn't come up
unle:s they are getting less thon their previous average earnings,"

Secondly, if the Compsny were to install 2n unressonsbly low new incentive
and the workers were not peid their pest earnings aversge by peyroll period, such
a lcw rate might heve the effect of forcing the workers into exhausting abnormal
rhy-ical efforts., On the other hend, if the Company did not pay past aversge
earnings according to payroll periods end comvuted the average of the new incen-
tive rate (28 the Company contends it may do), then the workers would have no
inducement to give the new incentive an adequate trial., Thie would be so becasuse
such &n averaging system of new incentive esrnings would bring it about that

"earnings in excess of the previous average esrnings (would be) balanced
ofT against the payroll period for whicr the new incentive rate earnings
fell telow the preyious aversge earnings, so thct the workers (would) get
no bersfit from this increased production that they...put out.... "....
The purpose of gueranteed minimum are two.... One is to give the workers the
same pay s they got before, so that they won't heve to cut their standard
of living, or go into debt during this period when the propriety of the
new incentive ie being tried out. The other is by guaranteeing them the
same take as they heve heen getting in the nost to put them in a position
where they will give the new incentive a fair shake so thet st the end of
this period it may be possible to make some judgement on the basis of ex-
perience z¢ to whether the incentive is feir or not. DMNow, both of those
reasons for the guaranteed minimum would be thrown in the ash cen by the
Company poesition®.

In rebutting the Company's argument on past practice the Union mekes the
following points:

(1) The Union, at any early date, made it perfectly clear to the Compeny that
it thoroughly disagreed with the way in which the Company proposed to guarantee
pest average earnings of employees placed unon disputed new incentive rates. The
Union disagreed with both the time snd computation aspects of the Compeny method
of guarantee. The Union never at eny time acquiesced in the Company-sponsored
metheds of guarantee.

(2) Because the Company has violeted the previsions of Subsection 5 on several
.past occasions--nemely, the seven pest practice examples cited by the Company at
tle Hearing--does not lessen the fact that the Company seeks to guarantee rest
®er-ings in & manner thet was, and is, in violetion of the provigions of Sub-
sectzvn 5. Such past violations do not meke the action of the Company right in
past insicnces na meke enrrect the proposed action of the Company in the most
recent instance. '
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(3) Because the Union has not previously protested the guszranteed earning
procedure of the Compeny 21l the way to erbitration does not preclude it from
doing so at the present time.

(4) The case histories cited by the Compeny in its endesvor to estsblish past
practice do not sccomplish the end sought. Time limits on grievances and griev-
ance steps have never been enforced by either the Company or the Union. The Com~
vany edmits this fact. Of the seven precedents cited by the Company, the five
rec'ted in Company Exhibits F, G, I. J, and M represent grievences thet sre still
in one stage or another of the grievance procedure, Since they are still open
grievances, they can not be used as valid precedents.

with respect to Compeny Exhibits A, B, and C--all of which stete that past
aversvge esrnings will be used until new incentive retes are established -~the Union
argues “iaey prove nGhhing more than the fact that past average esrnings were peid
before naw incentive rates were established. This procedure was not enid is not in
conflics with Subsections 4 end 5 of Section 5, Artizle V, and the Union therefcr
hod rno rezson to protest the position taken by the Compeny,

Thz two cases cited by the Compeny in Company Exhibits P and Q were instanzecg
in which the Company pcid past aversge esrnings as the Union contenis it was r=z.-
guirad to do by the terms of Subsection 5.

At the Hearing, the Union cited four cases in which past average earnings were
peid currently each payroll period, as the Union contends clways shouléd have bean
dzne under Subsection 5. On the wheole, the Union esvimetes that past averzge
earrings have been reid currently, each payroll perioé, sbout es often, in the pest
as “hey have not been paid. Thus, no vreveiling pest practice can be esteblished
on vhe basis of the full facts. '

The Union underscores the fact that the one thing the Company has never done,
by its own admission, is to give "to Subdivision 5 the construction which it, as
distinguished from the Union, urges. There is no case in which they have regardcd
the entire period between the institution of the incentive ana the arbitrator's
award as a single nay period enda neid prior everage eezrnings on that basis",

Additional rebuttal points made by the Union are the following.

The Company argument that & new incentive rate could not ever be considered
inetalled if previous aversge earnings were gueranteed ard paid is not valid,
Article V, Section 1, provides for a series of guarentees under the heading Stend-
ard Base Rate VWage Scale. 1If the existence of gusranteed rates thet might be pail
cause incentive rates not to be installed, then most incentive retes in the plent
are not yet installed since practicslly all carry the gusrenteed rates provided in
Article V, Section 1.

Employees going on new incentive rztes were alweys told by the Compeny they
should give the new rstes a trial because their past earnings were guaranteed and,
consequently, they hed nothing to lose if the new rates didn't prove to dbe good
ones. Thus, the men were not led to ask for past eversge earnings at the outesy o’
the instellation of new incentive rates. They 2lways agreed to give the newly
established rate a trial.

Company Argument

The Company's position is the following. Peragraphs 4 end 5 of Section 5,
Article V, cleerly contemplate and provide that when a2 new incentive is installed
the employees will be paid currently each peyroll period, on the basis of the in-
stalled new incentive rote and thet when the rate is either agreed to by the emple,
ees, or is agreed to by failure to process a grievence within the stated time
limits, or is established by an arbitrator's decision, the Compeny will at that
time pay the difference , if eny, between the earnings resulting from the firally
determined incentive rate and the previous average earnings rate, averaged over
tne period from the installation of the incentive rate until the date of agreemert
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or of arbitrator's decision. The Company argues, further, thet if there is any
ambiguity in the provisions of the agreement it is resolved against the Union by
the consistent past prectice under the contract since 1947.

The Company maintains that it is entirely correct in peying after a new incen-
tive has been installed, each payroll period, only the earnings yielded by the
new incentive rate, However, the Company admits that st the end of the veriod of
disgnte concerning the new rate it is obligated to meke sertain thet over the per-
iod af dispute the workers receive esrnings at least equal to previcus average
hourLly earnings.

The Company bases its argument on a series of propositions. The more impor-
tent of these are the following,

m™e chvious intent of Subsections 4 end 5 of Section 5 is to provide a trial
period fcr a2 new incentive rete after it has been tested and installed.

All %hu provisions of Section 5 must be read in sequence.

2n incentive could not be considered instaelled if previous averege earnings
woere nzid each payroll period., One of the tests to be applied to the new incentive
is iis relationship to previous average incentive earnings. This test could ccly
he avplied by operation under the new incentive and payment currently at the nsw
incentive rates, "Incentive effort can not be attained if the minimum to be
received currently is the average amount of earnings on # prior incentive."

The language of Section 5, teken as a whole, cleasrly indicates thet the parties
intended to provide e feir trial period a2nd et the same time protect the employees
from an erroneous rate. The guarenteed Standard Base Rate Wage scale operstes to
protest the workers from severe reduction of earnings during the period of rate
disruse,

T™e language of Subsection 5 must be construed to mean a guarantee over a
fixed perivd of time and not as a current rete of pay. From the instellation of
the new incentive until the final new incentive rate is determined, by agreement or
arbisrator's decision, the Company must over that period guarantee previous aversge
hovrly earnings. No period of guerentee other then from the instellation of the
new rate to its final determination can be found in the lenguage of Subsection 5.
Nc whsre in this section is a payroll period mentioned., The use of the words
Taverage hourly esrnings" twice, once referring to the disputed period and once to
the definite period of the last three months under the prior incentive, clearly
indicates that a period of time over which esrnings would be averaged was intended.
‘fhe use of the word "until"™ in Subsection 5 indiceztes 2 connecting link between
installation of the new incentive rate and the agreement or esrbitrator's decieion.
Therefore, the time period over which the esrnings are to be averzged must be from
installation of the rate to agreement or arbitration, If a payroll period had been
intended in Smbsection 5 the psrties would have used such a2 term in Subsection 5.

In addition to its argument from the language employed in Section 5, Article
V, of the contract, the Company contends thst its position is susteined by consis-
tent past practice.

In explsining its argument on pest practice the Company submitted numerous
exhibits and case histories.

Company Exhibits A, B, and C are Company memorenda of meetings, held with Union
members present, concerning start-ups of production lines. Xxhibit A carries the
statement thet previous average earnings "shall be used until such time as new
incentive retes are instituted". Company +xhibit B vprovides thet previous average
earnings shall be "For the initial break-in period until an incentive rate is es-
tutlished®, Compeny Exhibit C provides thet previous average ecrnings will be paid
"unt.l a now in~antive rate is establiched",




-11~

The Compsny cites seven cases in vhich it contends past practice of the Com-
pany supports the Company's interpretetion of Subsection 5. In five of these
cases the Union filed grievances challenging the equity of the rate, In only one
wvas the Company practice of paying currently on the besis of the installed rate
challenged. This grievance, in the ovinion of the Compeny, was settled adversely
to the Union. In two caseg additionel to the seven, a guerantee was peid cur-
rantly by payroll periods but in these two instances speciel arrangements were
mzde to do so, On the besis of this case history the Company maintaine that the
Company's interpretation of Subsection 5 has been consistently spplied over a
four-year period.

Tie Geompany believes the Union's interpretation of Subsection 5 can only be

arrived at by reading the words "for each peayroll period" into the language of Sub -
geciicn 9. Such additional language is net in Subsection 5 end can not be read ia
b7 constmction, in the Compeny's view,

Che findings of the Arbitrator as the following.

Subsections 1, 2, 3, end 4 of Section 5, Article V, provide for and permit
developuent and installation of new incentive rates by the Company. Such rafes
clearly may be institutea or installed by the Company without agreement of the
Union. Installstion of a new incentive rete obviously implies Compsny computatica
of worker ecrnings on the begis of tie new incentive rate. Pursusnt to the pro-
vieicns of Subsection 4 of Section 5, the Union may chellenge the pronpriety of the
rew incentive rete "after thirty (30) days but within one hundred-eighty ({(180)
drys following such installation®™. A grievance so filed by the Union will eventu-
2lly lead to determinztion”...of equiteble incentive earnings in the department
or like dcpertment involved...." This mey be accompnlished either by way of an
arbitratcer's decision or by eventuel agreement by the perties., Subsection 4 spe-
cifically »rovides that the incentive rete finally determined to be equitable in
ralation to other incentive earnings -shall be retroactive to the date the new
incertive rate was installed. Thus, the terms of Subsection 4 actuelly provide fcr
determinetion of the final level of eernings of all employees working on the new
incentive rates for the veriod from date of installation to dete of agreement or
arbitrator's decision.

Tine first narzgraph of disputed Subsection 5 reads in pert as follows:

"Until such time as the new incentive is agreed upon or, ...until an
erbitrator's decision has been rendered, the average hourly earnings of
incumtents of the job as of the date the new incentive is inetalled
skall not be less than the average hourly earnings received by such
incumbent under the incentive plan in effect during the three (3) months
immediately preceding the installstion of the new incentive". (Emphesis
supplied).

With respect to interpretation of the opening, and key, nhrase of Subsection §,
the Arbitrator is of the settled opinion that the meaning of such phraseclogy--&s
it stands in the contrzct--clearly contemplates the period of time from the date
the new rate ig installed to the date of arbitrator's decision or agreement of ths
parties. The Arbitrator can not see that the plain and obvious meaning of the
terminology employed could indicate any other interval of time.

Subsection 5 next mekes reference to the earnings of the employees working on
the newly instslled incentive rete~~for the stated period of time. The exsct
wording is"...the averege hourly earnings...shall not be less then the average
hourly earnings received...during the three (3) months immedisately preceding the
installation of the new incentive", The Arbitrator perticularly notes the use of
the words "earnings...shall not be legs than". Cleerly, if it is provided thst
earnings cen not be less than a minimum figure, the parties, when they formulated
this Subsection, must have contemplated that the ezrnings of the employees during
talz period might be greater then the minimum. If it wes contemplated that
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earnings could be greater, in this period, than the past average the parties must
have enticipated that the greester esrnings would arise from application of the

new incentive rete, There could be no other source of esrnings greater then the
past average. .Actuel earnings arising from application of the new incentive rate
were always and are always peid currently, each two-week payroll period. The fact
that the parties contemplated, in Subsection 5, actuval earnings paid currently

Ly payroll period under the new incentive rate seems, to the Arbitretor, to be
conclusive evidence that guaranteed current esrnings, i.e., gueranteed earnings
rais by payroll periods, were also contemplated by the perties when they formulated
the provisions of Subsection 5. Thus, the Arbitrator finds that the apperent
iavent of the terms of Subsection 5 was to establish minimum current esrninegs for
2 and every peyroll period intervening between the date of new rate instslla-

. Ang rixe date the appronristeness of the new inczantive rate was decided.

If the foregoing z2pparent intent of Subsection 5 wes not the true inteat of
the parities, it is difficult to imagine what objective the parties could have had
in mind when they framed Subsection 5. The certsinty thet the newly established
intenvive rate wouid be cppropriste and set in equitable relationship with other
existing incentive rates was established by the terms of Subsection L—-providinz
for agreement or arbitrator determinetion of the final level of the incentive rate
itself, The retroactivity orovision of this Subsection insured that the finsily
determined incentive rete would be appliceble from the time of its installaticn.
Thur, Subsection 4 actuslly determines anc guarentees the absolute level of earn-
inge of the workers on the new incentive from the day of instellation to the final
¢ay of the rate dispute period. If the function of Subsection 4 is long-run de-
terminetion of the level of eernings of the workers on the new incentive, then
Sutgcection 5 must hzve been included in the contract to provide for the level of
actusl earnings, payroll period after payroll period, during the interim period
prior to final determinetion of the new incentive rate, The very wording used in
Subsection 5 strongly supports this conclusidén. Subsection 5 says "Until such
time...average hourly earnings ghall not be less then..." Under the provisions
of Subsection 5, incentive workers were to receive actual incentive earnings
unless they fell below their previous average on their preceding incentive in which
case their psyroll period compensstion would not be less than the amount yielded
by their preceding incentive job.

The Arbitrator's interpretation of Subsection 5 is entirely consistent with
the points made by the Company that: (1) the newly established incentive rate
must be used as a basis for the computation of incentive earnings, and (2) that
the workers should be paid each payroll period on the basis of their earnings on
the new incentive (subject, of course, to the Subsection 5 provision for a "floor"
of past average hourly earnings for each interim peyroll period).

The Arbitrator has been unable to discover any basis in the contract provi-
sions of Article V, Section 5, or elsewhere, which appear to substentiate the
Comrany-suggested averaging method of fulfilling the Subsection 5 gusrantee of
past average hourly esrning. In this connection, the Arbitrator notes that the
Company itself did not claim that any such "averaging-at-the-end" method had ever
been utilized in actual practice (Trenscript, pp. 163-164).

The Arbitrator seriously doubts that there is any actual ambiguity in the in-
tent of provisions of Section 5, Subsection 5. If there is no real ambiguity in
the meaning of its provisions the issue of Compeny pest mractice is not crucial.
Nevertheless, the Arbitrator hes carefully examined the evidence submitted by the
Compeny to buttress its contention that past practice does not call for a guarantec
of previous average esrnings on a current--payroll period by payroll period--basis.
After such an examinstion the Arbitrator is not convinced that the evidence sub~
mitted establishes the Company's contention. It is true that in seven instances
the Company paid employees on the bssis of new incentive earnings yie@ded by the
new incentive rate. The employees did not receive past earnings when the new
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incentive rate yielded less than past earnings. It is also true that on only one
occasion did the Union formally protest--in its grievance stetement-—the Compeny's
failure to pay past average earnings. However, it seems to the Arbitrator that
other facts offset at least 2 portion of the weight of this evidence and conse-
quently makes it inconclusive.

There appears to be no convincing evidence in the entire record of this case
that the Union ever formally or tacitly agreed with the Compeny procedure in ap-
rlying the terms of Subsection 5. Company Exhibits A, B, and C represent Company
octicns not incompatible-with the provisions of Subsections 4 and 5 of Section 5
and could not reasonably be expected to have been protested by the Union. Compeny
sznirivs F, G, H, I, J, K, and M represent the seven precedents upon which the
Comrinr bases its contention of established past practice, The Arbitrator would
here heen heavily influenced in the Company's fevor by these case histories except
fer on2 crucial fact. The Union contended ot the Hearing and the Company agresd
trat the %#ime limits on presenting 2nd processing grisvances have not been en-
forced. Therefore there exists strong reason for believing that the Union may o2
entirely correct in its contention that five of the saven precedent cases cited by
the Compeny to prove past practice are, in fact, still in process of dispositicn.
If this is %true, in whole or in part, as appears likely from the record made, i%
iz at least possible that in some or all of these five instances the Union may
already have, or may yet grieve the Company's nonpayment of past average earnings
by rayroll periods. At least, there is nothing in the record to warrant a cou-
rluzion by the Arbitrator that such eventuslity may nnt or ecan not occur. In view
of this fact the Arbitrator is of the opinion that ha certainly can not give con-
clusive weight to the Compeny argument of established practice, In order that
there be no misunderstanding of the basis of the Arblitrator's reasoning on this
pcint, the forthright statement of the Company on the status of exieting and un-
completed grievances is repeated. The record on this point reads as follows:

“MR., JOOVER: I think I had better clear this up on the time limits,
About the first of this year we became considerably concerned because
there were a fairly large number of grievances which were old, many

of them dating back as far as 1948, which had not been processed. There
had been a general looseness on the part of both the Company and the
Union in the observance of time limits, each recognized that the other
sometimes required more time than set forth in the contract to fully
prepare the cese., So we don't strictly enforce them,

When we ran into grievances as old as 2 and 3 years we became seriously
concerned about them, because we wanted a disposition of them. And

we had been attempting to work out with the Union a process whereby
all those grievances are to be reviewed. As a matter of fact, a very
large number of them have been reviewed. In that review, some have
teen withdrawn by mutual consent, and some it has been decided to re-
ceive answers, and then dropping them, ard on some it has been decided
to process them further. Thst is why we get into the confusion over
the time limits.

THE ARBITRATOR: I see. In other words, from what you say, Mr. Hoover,
I take it that time limits have not been rigidly enforced either by
the Company or by the Union,

MR. JENESKE: We are working towsrds the end of getting everything
cleared up.

THE ARBITRATOR: I see.

MR. HOOVER: Both sides are equally anxious to enforce them,"




